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paid by Cowan June 22, 1906. In April, 1906, the plaintiff in 
error, Childress, bought from Wilson the trust property described 
in the declaration, and, having refused to pay the defendant in 
error, Jordan, trustee, the purchase money, the latter brought 
suit to recover the property, or its alternate value. 

Though the action was in detinue, the parties waived a jury 
and submitted their rights to the court to be determined, as if 
the proceeding had been a suit in equity. Thereupon the court 
sanctioned the dedication by Cowan of a sufficient amount of the 
money due on his indebtedness to Wilson to discharge the Carper 
debt, leaving a balance due from Wilson to Cowan of $403.59. 
The court also fixed the value of the property bought by Childress 
at $350, and rendered judgment in behalf of the plaintiff against 
him for that sum, to which judgment Childress brings error. 

We are of opinion that, upon the foregoing facts, Cowan was 
entitled in equity to protection against the Carper debt out of his 
indebtedness to Wilson. Courts of equity always recognize the 
influence of insolvency on the rights of parties touching the mat- 
ter of set-offs, and in adjusting transactions between them will 
regard the equites of the solvent party, and so accommodate their 
affairs as to minimize, as far as consistent with the rights of third 
persons, loss from that cause. 

The principle is illustrated by text-writers and numerous ad- 
judged cases. The decisions of this court on the subject will be 
found in notes to the case of Feazle v. Dillard, 5 Leigh (Va. Rep. 
Ann.) 21. In the principal case Feazle was permitted, in equity, 
to set off the amount of a bond on which he was surety for Dil- 
lard, who was insolvent, against his own bond to Dillard in the 
hands of an assignee, though not due, he having become surety 
before notice of the assignment. 

So, in this case, Cowan's liability to pay the Carper debt having 
attached before the rights of Childress accrued, his superior equity 
must prevail. 

We are of opinion that the judgment of the circuit court should 
be affirmed. 



Morgan v. Haley. 

Sept. 12, 1907. 

[58 S. E. 564.] 

1. Partition — Actions for Partition — Nature of Remedy. — Though a 
suit for partition, under Code 1887, § 2562 [Va. Code 1904, 1310], 
cannot be made a substitute for an action of ejectment, yet a court 
of equity has jurisdiction to partition land, though defendant claims 
title to the whole tract, where he or those under whom he claims 



1908.] MORGAN V. HALEY. 673 

title had joint ownership with complainant or those under whom he 
claims title. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Partition, 
§ 53.] 

2. Judgment — Conclusiveness — Matters Concluded — Collateral At- 
tack. — -A court of equity having the power to determine whether the 
case made by a bill for partition as authorized by Code 1887, § 2562 
[Va. Code 1904, p. 1310], is within its jurisdiction or was in reality an 
action of ejectment, and having determined that question in favor 
of its right to ex,ercise the jurisdiction invoked, its decree, even 
though erroneous, is not void, and hence cannot be collaterally at- 
tacked. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 30, Judgment, 
§ 939.] 

3. Covenants — Breach — Eviction. — Where, in an action of parti- 
tion against a covenantee, it was decreed that complainant therein 
had a paramount title to an undivided one-sixth, that it was im- 
practicable to partition the land, and that the same be sold, thereby 
compelling the covenantee to become the purchaser, as she did, or 
surrender the premises to another, who should become a purchaser, 
there was such an eviction as to constitute a breach of covenant of 
warranty. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 14, Covenants, 
§ 157.] 

4. Same — Notice to Maintain or Defend Title. — Notice alone by 
a covenantee to a covenantor of a suit brought against said covenantee 
to recover the land is insufficient to make such suit conclusive on the 
covenantor when sued on his covenant of warranty, but said cove- 
nantor must also be requested to appear and defend. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 4, Covenants, 
§§ 222, 223.] 

5. Same — Action for Breach — Damages — Counsel Fees. — Counsel 
fees incurred by a covenantee in defense of the suit for her eviction 
cannot be recovered in an action for breach of the covenant of 
warranty. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 14, Covenants, 
§ 261.] 

Error from Circuit Court, Lee County. 

Action by Frances Haley against John D. Morgan. Judgment 
for plaintiff, and defendant brings error. Reversed, and remanded 
for a new trial. 

Pennington Bros., for plaintiff in error. 

Orr & Noel and Duncan & Cridlin, for defendant in error. 

Buchanan, J. John D. Morgan, the plaintiff in error, sold 
and conveyed a tract of land to Sanders Spurlock, with cove- 
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nants of general warranty; and Spurlock sold and conveyed the 
same to Frances Haley, the defendant in error, who instituted this 
her action of covenant against Morgan to recover damages for 
the loss of a portion of the land by title paramount, as alleged in 
her declaration. 

The first error assigned in the petition, and which raised the 
question as to the proper method of declaring on a lost deed, was 
waived in oral argument. 

The second assignment of error is to the action of the court 
in admitting in evidence a copy of 'a deed, because it was not prop- 
erly certified by the clerk of the court in whose office it was 
recorded. 

The copy was attested as follows : "A copy. Teste : R. C. T. 
Ewing, Clerk." 

If the certificate had stated that the person making it was 
clerk of the court in whose office the deed was recorded, or had 
used initials to show that fact, under the decisions of Gibson v. 
Commonwealth, 2 Va. Cas. Ill, 120, Wynn v. Harman, 5 Grat. 
(Va.) 157, 165, 166, and Usher v. Pride, 15 Grat. 190, 195, 196, 
it would clearly have been prima facie sufficient. But whether 
in its present form it was admissible in evidence it is unnecessary 
to decide, as the judgment complained of will have to be reversed 
on other grounds and the case remanded for a new trial, when this 
question is not likely to arise again, as the defect in the certificate, 
if it be one, can easily be cured. 

The trial court permitted the record in the chancery cause of 
Lula M. Postlewaite against the defendant in error to be intro- 
duced in evidence for the purpose of showing the latter's eviction 
from that portion of the land for the loss of which she seeks to 
recover damages in this case. That action of the court is assigned 
as error, upon the ground, first, that the court which tried 
that cause was without jurisdiction ; and, second, that the record 
does not show such eviction. 

The ground relied on to show that the court was without juris- 
diction to hear and determine that cause (which was a suit for 
partition) is that the defendant in error, who was the defendant in 
that suit, claimed title to the whole track of land sought to be 
partitioned, not as joint owner with the plaintiff in that suit, but 
by an independent adversary title. 

It is quite true, as argued, that a suit for partition under the 
provisions of section 2562, Code 1887 [Va. Code 1904, p. 1310], 
cannot be made a substitute for an action of ejectment (Pillow v. 
Southwest, etc., Imp. Co., 92 Va. 144, 148, 23 S. E. 32, 53 Am. 
St. Rep. 804) ; but it is equally true that a court of equity has 
jurisdiction to partition land under some circumstances, although 
the defendant claims title to the whole tract, where he (or those 
under whom he claims title) was a joint owned with the complain- 
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ant or those under whom he claims title. See 'Pillow v. Southwest, 
etc., Imp. Co., Supra. 

Whether or not such facts and circumstances were alleged and 
proved in the partition suit of Postlewaite v. Haley as gave the 
court the right to try the question of title in that suit, under section 
2562 of the Code, was a question to be decided in that cause. The 
court which heard and decided it had the power to determine 
whether or not the case made by the bill was within the juris- 
diction of a court of equity, and, having proceeded in the case to 
a final decree, must of necessity have determined that question 
in favor of its right to exercise the jurisdiction invoked. It may 
have erred in its decision, but such error would not make its 
action void. The decree would only be erroneous at most, but 
conclusive until reversed or vacated. In this case neither the 
circuit court nor this court could determine whether or not that 
case was one of equitable jurisdiction without an inquiry into 
the facts, and, where inquiry is necessary, the decree, however er- 
roneous, is not void, and cannot, therefore, be collaterally assailed. 
Lemmon v. Herbert, 92 Va. 653, 655-658, 24 S. E. 249, and au- 
thorities cited. 

The other ground of objection to the introduction of that rec- 
ord in evidence is that it did not show the eviction of the defend- 
ant in error from the land to which the court held that the com- 
plainant in that cause had the paramount title. 

It appears from the record in that cause that the court decreed 
that the complainant had a paramount title to an undivided sixth 
interest in the land sought to be partitioned, that it was impracti- 
cable to partition the land in kind and lay off that interest, that the 
same was directed to be sold, that it was sold by a special commis- 
sioner to the defendant in error at public auction, and that the 
sale was reported to the court and confirmed. While there was no 
actual eviction of the defendant in error, she was compelled under 
the decree of the court to purchase that interest or surrender the 
possession thereof to such other person as might become the 
purchaser. 

It is always necessary, in order to maintain an action for the 
breach of covenant of warranty, that there shall be an 
eviction, and generally there must be an actual eviction; but 
sometimes a constructive eviction is sufficient. One class of cases 
where constructive eviction is .sufficient is where the premises are 
in actual possession of a third party under a paramount title 
at the date of the conveyance. In such a case the covenantee can 
maintain his action, although he has never been in possession of 
and actually evicted from the land. Sheffey v. Gardiner, 79 Va. 
313, and authorites cited. 

Another class of cases, under "the head of constructive evic- 
tion," says Rawle on Covenants for Title (5th Ed.) § 142, "is 
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that which holds that an eviction will be caused by the cove- 
nantee having compulsorily purchased or taken a lease under the 
paramount title, without any actual change of possession, both in 
cases where the validity of such title has been established by judg- 
ment or decree of a court of competent jurisdiction and under 
certain circumstances where it has not been established." 

While the cases are not in accord on this question, the weight of 
modern authority and the better reason is in favor of the rule as 
stated by Rawle at least to the extent that a covenantee may 
maintain an action for breach of covenant of warranty where 
he has been compelled to purchase the paramount title, when the 
validity of such title has been established by the judgment or de- 
cree of a court of competent jurisdiction and ordered to be sold at 
public auction ; for in such a case the covenantee has the right to 
presume that if he does not become the purchaser he will be 
evicted by or for the benefit of the person who does purchase at 
such sale. Whitney v. Dinsmore, 6 Cush. (Mass.) 124; Rawle 
on Cov. for Title, § 143; 11 Cyc. 1128, 1129; 8 Am. & Eng. 
Ency. L. (2d Ed.) 108; Haffey's Heirs v. Birchetts, 11 Leigh 
(Va.) 83, 88, 89. 

The next assignment of error is to the action of the court in 
instructing the jury as to the character of the notice re- 
quired to be given to the covenantor when suit is brought 
against his covenantee to recover the land, in order that 
the proceedings in that suit shall be conclusive upon the covenantor 
when sued upon his covenant of warranty. 

The trial court was of opinion, and so instructed the jury, that 
notice given to the plaintiff in error by the defendant in error, 
or her agent or attorney, of the pendency of the suit and of the 
claim asserted therein, in time to defend the same, was sufficient 
to render the proceedings in that case conclusive upon the plaintiff 
in error. 

The question involved in this assignment of error has not been 
passed upon by this court in any reported case. In some juris- 
dictions it is held that where suit is brought on a paramount claim 
against one who is entitled to the benefit of any of the covenants 
for title, and especially, it would seem, of the covenant of war- 
ranty, he can, by giving proper notice of the action to the party 
bound by the covenants and requesting him to defend it, relieve 
himself from the burden of being compelled afterwards to prove, 
in an action on the covenants, the validity of the title of the ad- 
verse claimant. In other jurisdictions, in order to relieve him- 
self of that burden, it is only necessary for the party sued to give 
proper notice of the pendency of such action, without calling 
upon the party bound to defend the suit. 

Mr. Rawle in his work on Covenants for Title (5th Ed., §§ 117 
to 125), upon a review of the cases, reaches the conclusion that 
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the weight of authority is in favor of the view that there must 
not only be a distinct and unequivocal notice of the suit given to 
the party bound by the covenants, but he must also be requested to 
appear and defend it. And this would seem to be the better doc- 
trine, upon reason as well as upon authority. No one, it would 
seem, on familiar principles, ought to be bound by a proceeding 
to which he is not a party actually or constructively. The cov- 
enantor is not actually a party. If upon mere notice of the suit he 
would be authorized to come in and assume the conduct of the 
defense, so far as proof of his own title Was concerned, there 
might be, as was said in Brown v. Taylor, 13 Vt. 631, 37 Am. 
Dec. 618, "some reason for holding him bound by such knowledge. 
But without the assent of the defendant in the suit he has no 
such authority. It is res inter alios acta, and if he should apply 
to the court for permission to defend, the defendant not having 
voluntarily offered it, the answer would be that he had no occasion 
to do so, since his rights could not be affected by the judgment." If 
he appears and is permitted to make defense, he is, of course, 
bound by the proceedings, or if properly notified and requested 
bv the defendant to make defense, and he fails to do so, there is 
no hardship in holding him bound by the proceedings in the suit. 
He had notice, and the right to appear and defend his title, and if 
he did not do so it was manifestly his own fault. 7 Rob. Pr. 150, 
151. 

The action of the court in holding that the defendant in error 
had the right to recover as part of her damages the fee ($50) she 
paid ner attorneys in the oartition suit is assigned as error. 

Neither has this question been passed upon by this court, so far 
as the reported cases show- In other jurisdictions the de- 
cisions of the courts are not in accord. In some, it is held that 
counsel fees cannot be recovered as part of the damages for breach 
of covenant of warranty; in others, that they may, provided the 
covenantor has been required to defend and has failed to do so; 
and in still others, that they are recoverable wherever the cove- 
nantor does not employ counsel to defend, the fact of notice or 
want of notice to defend being immaterial. Rawle on Cov. for 
Title, §§ 197 to 200, and cases cited. 

Since the decision in the case of Threlkeld v. Fitzhugh, 2 Leigh, 
451, the settled doctrine in this state has been that the purchaser 
of the land upon eviction is only entitled to the purchase price 
paid, with interest from the date of eviction and the costs ex- 
pended by him in the action in which he was evicted. Click v. 
Green, 77^ Va. 827, 835 ; Conrad v. Efnnger, 87 Va. 59, 12 S. E. 2, 
24 Am. St. Rep. 646. The term "costs" has a well-defined legal 
meaning, and means those expenses incurred by parties in pros- 
ecuting or defending a suit, action, or other proceeding at law or 
in equity, recognized and allowed by law, and taxed against the 
losing party. 5 Ency. PI. & Pr. 106, and cases cited. 
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The law, as a general rule measures the expenses incurred in 
the management of a suit by the taxable costs. The taxable costs 
are the costs contemplated by those decisions, as we understand 
them, and not the other expenses incurred in defending the ac- 
tion in which the covenantee was evicted, however great they may 
have been. There would seem to be no more reason for allowing 
expenses incurred in the employment of counsel as a part of the 
covenantee's damages for breach of covenant of warranty than 
expenses incurred in visiting and conferring with counsel, finding 
and interviewing witnesses, and in performing all the other 
duties necessary in preparing the case for trial. 

In the case of Wisecarver v. Wisecarver, 97 Va. 452, 34 S. E. 
56, it was held that in an action on an injunction bond with con- 
dition "to pay all such costs as may be awarded against the plain- 
tiff and all such damages as shall be incurred in case said injunc- 
tion be dissolved," fees paid to counsel in the injunction suit 
could not be recovered as damages, although the bill was a pure 
bill of injunction. One of the reasons given for refusing to allow 
tne fee as damages in that case was (quoting from the Supreme 
Court of the United States in the case of Oelrichs v. Spain, 15 
Wall. [U. S.] 211, 21 L. Ed. 43) that "there is no fixed standard 
by which the honorarium can be measured. Some counsel demand 
much more than others. Some clients are willing to pay more 
than others. More counsel may be employed than are necessary. 
When both client and counsel know that the fees are to be paid by 
the other party, there is danger of abuse. A reference to a master 
or an issue to a jury might be necessary to ascertain the proper 
amount, and this grafted litigation might possibly be more ani- 
mated and protracted than that in the original cause. It would be 
an office of some delicacy on the part of the court to scale down 
the charges, as might sometimes be necessary. We think the prin- 
ciple of disallowance rests on a solid foundation, and the opposite 
rule is forbidden by the analogies of the law and sound public 
policy." 

That reasoning applies with equal force against the allowance 
of attorney's fees in this case. We are of opinion that the sound, 
simple, and more satisfactory rule is to deny the right to recover 
counsel fees as part of the damages and to confine the right of 
recovery to the fees allowed by statute and taxed in the costs of 
the action in which the covenantee is evicted. 

It follows, from what has been said, that the judgment com- 
plained of must be reversed, the verdict of the jury set aside, and 
the cause remanded for a new trial, to be had not in conflict with 
the views expressed in this opinion. 

Note. 

The decision of the question as to when counsel fees will be al- 
lowed as part of the damages in tort actions generally depends upon 
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the presence or absence of circumstances of aggravation or malice. 
In short, if the injury is wanton or malicious, and exemplary dam- 
ages are recoverable, counsel fees may be recovered as damages;, 
otherwise not. The court seems to ground their decision in the 
principal case on the apparent difficulty of ascertaining such damages 
with certainty and justice. See Parsons v. Harpej, 16 Gratt. 64; Bur- 
russ v. Hines, 94 Va. 413. 



United States Fidelity & Guaranty Co. v. Jordan et al. 
bept. 12, 1907. 
[58 S. E. 567.] 

1. Counties — County Treasurer — Bond — Liability of Surety — Con- 
clusiveness of Settlement of Account. — A settlement made by a 
county treasurer under Code 1887, § 862 [Va. Code 1904, p. 408], re- 
quiring the treasurer at the July meeting of the board of supervisors, 
or as soon thereafter as may be, to settle with the board his accounts, 
is only prima facie evidence of the balance in his hands at the date 
of such settlement against a surety on his bond, conditioned that he 
should faithfully discharge the duties of his office, but not containing 
any contract of indemnity. 

2. Injunction — Jurisdiction — Summary Proceedings — Inadequate 
Remedy at Law. — Proceedings by notice and motion by a county 
treasurer to recover money alleged to be due the county from his 
predecessor may be enjoined by the surety of such predecessor, and 
the surety permitted to make his defense in a court of equity; the 
case being a proper one for equitable cognizance, though the surety 
might be able to make its defense at law. 

Appeal from Circuit Court, Pulaski County. Bill by United 
States Fidelity & Guaranty Company against E. O. Jordan, treas- 
urer, and others. Decree for defendants, and complainant 
appeals. Reversed and remanded. 

T. L. Massie, for appellant. 

Jno. S. Draper, S. W. Williams, D. S. Pollock, and Selden 
Longley, for appellees. 

Buchanan, J. H. L. Stone was treasurer of Pulaski County 
from the year 1890 until the year 1900, during which time he 
executed six bonds, with different sets of sureties. The last of 
these bonds was executed July 5, 1899, with the appellant as his 
surety, for the remainder of the term commencing July 1st of that 
year, in lieu of a bond executed on the 5th day of June, 1899. 

By section 862 of the Code of 1887 [Va. Code 1904, p. 408] 
it is provided that the treasurer shall receive the county levy in 
the manner required for the receipt of state revenues, and shall 



